AWP Panel:   Poetic License vs. Fair Use
Accessibility Reminders
Panel Introductions
And welcome to our Panel. We are going to be asking a lot of questions of the audience today so please participate in the voting and ask questions during the Q&A section.
You can read our bios in the program to save time. We’ll make this quick by introducing ourselves with the reason each of us is here (in seated order):
Cathy Wittmeyer, Moderator
Richard Peabody, Panelist
Dr. Han Vanderhart, Panelist
Gerry LaFemina, Panelist
Dr. Jessica Q. Stark, Panelist
Welcome!
[bookmark: _GoBack]Before I “became” a poet, I became a lawyer so when Twitter started lighting up with bad advice about how to use song lyrics in poems and then the Bad Art Friend saga in the NYT and the Rachel McKibbens line-lifting story in the Guardian, I decided it was time to put my Intellectual Property Law concentration to use in the poet world. 
Audience Questions (light up your phone for yes)
Q1.  To get a sense of our appetite for theft: how many of you have shoplifted anything in your life? 
Q1a. Please keep your phone lit if you have no regrets about the shoplifting.
I. Copyright was invented to promote creativity, so why is fair use limited?
Let me start at the end of this talk: Go ahead and quote other artists—just do it considering a balance of the 4 Fair Use factors AND (critically) the prerequisite skill set to actually transform the other’s work.
The idea for this panel came from a tweet that asked if a poet can quote lyrics freely as long as they cite the songwriter? A poem is not an academic paper or a legal memorandum, so this is not about plagiarism, an ethical standard, but infringement, a legal one. 
If 400,000 English words are created out of 26 letters and 4,000 possible chords from 7 notes over 10 octaves, where does copyright start?
We should understand that copyright protection is not based on any natural right, it is not a moral claim, but simply a “limited grant” in the law meant to “incentivize” authors to create for the public good. 
It is the public in the end, not the author, whom copyright serves and that is the noble intent of the Copyright Act: commercial motivation and public benefit can exist side-by-side. 
These limited monopoly rights were developed over time so that creators could make some money on their work before they then turn the work to the public in order to feed future works. 
There is a fair-use exception to copyright: exceptions to use someone else’s work. You only have to prove fair use if you find yourself sued for infringement and you may not be willing to take the risk of legal bills for the sake of advancing art. Consider this: TS Elliot gave us, “immature poets imitate; mature poets steal,” and his estate still fights all scholarly citations of his work. Then “The Fly,” by U2 quotes TSE with, “every artist is a cannibal, every poet is a thief,” while at the same time Bono actively called for crack-downs of file-sharing by internet providers. 
II. The Bottom Line is, Is it Fair Use?
Fair use is an affirmative defense that a defendant can use against an infringement claim. It negates all liability like the defenses of self-defense or insanity against a murder charge or truth against a defamation claim. It is always the defendant’s burden to put evidence forward to demonstrate fair use. 
Q2. How many of you read the IG, FB, Twitter or other SM agreement when you signed up?
The Four Fair Use Factors (C-N-A-E)
 In principle, the four fair use factors are weighted evenly to prevent the repression of creativity:  (1) character of use (was it commercial or educational? transformative?), (2) nature of the original work (was it creative? fiction? nonfiction?), (3) amount of the work in relation to the whole, and (4) effect of the use on the market or value of the copyrighted work. The results of this inquiry must be weighed together in light of copyright’s purpose(s).  The fair uses in the Act are not an exhaustive list: criticism, comment, news reporting, teaching, scholarship, research, but are examples. This list has been known historically to include homage and parody as in the cento, a 4th century poetic device. The cento has, since the beginning of copyright in 1710 (The Statute of Anne), been protected and is often used presently to re-present lyrics. 
“Transformative,” means the original material has been altered with new expression, meaning or message. We ask in the character factor, “was it changed enough to make it plainly different from the purpose for which the original was created?”  Simply changing the media, from say song to poem, doesn’t necessarily make it transformative. The nature of the work factor typically considers creative work more protectable than factual work.
With the third factor, quantity of the original work used, we ask whether the secondary use went to the heart of the quoted work or if enough of the original work was copied. With the fourth factor of market harm, if the new work is truly transformative on all other counts, market harm is not easily inferred. How would a poem with a single lyric in it in a journal, chapbook, or full-length poetry book, harm the market for the original popular song? One would not substitute the other. 
If the use is fair by these criteria, you are using something you have an exception to use. 
Q3. How many of you take photos of poems you like and post them on Instagram, FB, or Twitter?
A World Without Fair Use Would Be Scary
Without fair use, we would have, and may indeed already have, an application of copyright that strangles the very creativity the law is designed for. To ensure that artists have the incentives to create, we are better as a society if all artists, poets included, control their work. Do due diligence before making the fair-use justification: make sure the copyright holder’s work is available for collage or derivative work or is in the public domain. Get permission where possible. There is no innocence defense in copyright: “build on prior work, not around it, or you have not built anything original.” (Understahl).
Consider our proposition about using lyrics in poetry the other way around: what are the consequences to the musician who incorporates a poem line in a song? Fan art is almost always promoted as long as it’s not commercialized. When it is, the poet needs the resources to sue the record label, and should.
Q4. How many of you know that you agreed with IG, FB, Twitter to only post content you have the license to post?
III. The Money that is Defeating the Purpose of Copyright
Why not quote lyrics in a little poem? Because of fear: fear of expensive licensing fees, and fear of damages if found liable. This fear of a subjective determination proliferates even as transformative remixes of music propagate. Permission to quote another artist is time-consuming and confusing and publishers are wary of stepping in. 
There is no formula to ensure that a pre-determined percentage or amount of a work, or number of words, lines, pages, copies, may be used without permission. In each determination the court is charged with balancing the public benefit purposes without elevating the significance of commerciality. The court does a pretty good job.
The music industry has a reputation for aggressive claims and it throws lots of resources at fair use defendants. Ultimately, the outcome of publisher’s fear and restraint is that artwork is denied its full potential. 
Q4a.  How many of you think “it’s okay to post poems because all poets appreciate the free publicity?”
IV.  In Conclusion, Quote Away—but carefully!
The Suntrust (Gone With the Wind) case (2001) established that harming the market value of the original work’s derivatives isn’t very persuasive if the work in question is a legitimate transformative use (parody in the GWTW case).  Can a poet really steal the heart of a song when they transfer the medium from music to text? There are many good reasons to quote lyrics: historical realism, referential links for the reader, and temporal short hand. Creatives have a responsibility to assert fair use, quote critically and confidently. Where the Copyright Act sought to balance users’ and rights holders’ interests, today, corporate right holders control the decision making because they have more power. So, quote but quote within the reasonable limits of the four factors of Section 107 of the Copyright Act and, most important, transform with skill.

Panel Questions
And now, with the basics out of the way, a question for each of our panelists:
“What about your works, either past or present, changed or is changing simply due to the Copyright Act? Did the rules challenge your art in a meaningful way, or crimp your possibilities? or both?”
Alternative: “How do you see your teaching changing due to current attitudes about mixing, uploading and sharing?”
(in seated order)
Richard, Han, Gerry, Jessica
Audience Questions for the Panel
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